5 . 3 January 14. 1745. 
ANSWERS for John Toung of Stank, © 
TO THE 


PETITION of John Duncan Writer in Stonehyve. 
S the Petition, now to be anſwered, reclaims againſt an Interlocutor of 


our Lordſhips aſſoilying John Young the Reſpondent, from an Action 
ught againſt him by the Petitioner, for the Sum of 20 L. Sterling, 
the Reſpondent ſhall in the firſt Place, in as few Words as he can, ſtate 
to your Lordſhips the Facts which gaye Riſe to this Proceſs, and then 
ſhall conſider the Arguments uſed in the Petition. | 

In the Year 1731. John Duncan, the Petitioner, entred for 3 Years as Apprenticc 
to the Reſpondent, for learning the Buſineſs as a Writer ; and, after the Expiry of the 
three Years, as the Petitioner had taken a Reſolution to gain a Livelyhood by follow- 
ing out his Buſineſs at Stonehyve, in the Character of a Meſſenger and Procurator be- 
fore the inferior Courts, the Reſpondent allowed him to continue in his Houſe, and to 
have.the Uſe of his Writing-Chamber, for carrying on his Buſineſs, and, in return for 
his Kindneſs, (which was truly conſiderable to the Petitioner) when he was not em- 

loyed about his own Affairs, either as a Meſſenger or Procurator, he did aſſiſt the 
* other Apprentices and Servants, in copying Papers ſor their Maſter's Be- 
hoof; and, about the Year 1737 he was, by the Favour of the Juſtices of Peace, ap- 
pointed their Procurator-Fiſcal. 

Some Time thereafter there happened a Diſpute, between one Williumſon and two 
other Perſons David Gib and James Keith, which produced an Action before the 
Juſtice of Peace Court, at the Inſtance of the Procurator-Fiſcal the Petitioner, and 
of Williamſon, againſt Gib and Keith, which afterwards gave Rite to a Proceſs for Da- 
mages before your Lordſhips at Gi and Keith's Inſtance, againſt the Juſtices of the 
County of Kincardin, Williamſon, Duncan as Procurator-Fiſcal, and the Reſpondent as 
Clerk to the. Juſtices. 

The Petitioner and Reſpondent being thus proſecute, as having committed a 
Wrong in the Exerciſe of their reſpective Offices, offered fuch Detences as they 
thought competent, and for that Purpoſe they employed Council to plead their Cauſe; 
and, in order properly to inſtruct them in the Facts, not only the Reſpondent, but 
the Petitioner, who knew himſelf to be equally concerned, came to Edinburgh, and 
met with their Lawyers ; and in all theſe Steps the Petitioner was equally active with 
the other. | | 

It is not neceſſary to trouble your Lordſhips with a Detail of the various Procecd- 
ings in that Cauſe; it is ſufficient to obſerve, that at firſt the Juſtices were aſſoilyed, 
and Williamſon, the private Party, alone found liable: But thercaſter, upon reconſider- 
ing the Cauſe, your Lordſhips were pleaſed, upon the 1oth of June 1740. to pro- 
nounce the Interlocutor recited in the Petition, © aſſoilying , illiamſan, but condemning 
the Petitioner and the Reſpondent, conjunctly and ſeverally, in Damages and Ex- 
&« pences, both to Gib and Keith, and to Williamſon.” 

As both Jobn Duncan and the Reſpondent had given their Lawyers all the Infor- 
mation that they could, notwithſtanding whereot your Lordſhips have found them 
liable conjunctly and ſeverally, Mr. Duncan never once diſputed the Juſtice of the Sen- 
tence, ſo far as it regarded him, or pretended that there was the leaſt Reaſon for 
drawing his own Neck out of the Collar, and ſubjecting the Reſpondent to Payment 
of the whole Sum. As your Lordſhips had found that a Wrong had been commit- 
ted, that Point was no more to be debated, and he was conſcious that he had aſſiſted 
at committing the Wrong, and was equally, if not more guilty than the Reſpon- 
dent. 

The only 'Thing that remained to be done, was to compound the Damages as 
eaſily as poſſible, and to find Money to pay them. And as the Petitioner could not 
eaſily advance a great Sum of Money, the Reſpondent, out of Friendſhip, did pro- 
poſe to him that he ſhould advance 20 L. Her. towards the defraying of the Ex- 
pences, and that the Reſpondent would endeavour to take Courſe with the reſt. And 
as the Petitioner was throughly fatisfied that this Sum was far leſs than the Proportion 
he would be obliged to pay, he readily agreed with the Reſpondent's Demand, and 
advanced him the 20 L. Ster/. To which the Reſpondent having added 40 L. more, 
. the whole Sum was ſoon after the Date of the Intcrlocutor, ſent to the common A- 


gent, 
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gent, incloſed in a Letter ſigned by both John Young and John Duncan, directing 
him to apply it for Payment of the Sums they were found liable in; and accordingly 
the Doer did fatisfy the Parties in name both of Young and Duncan, and they there- 
upon diſcharged both Young and Duncan, as appears trom two Diſcharges now pro- 
duced, the one from Cib and Keith, in Odaber 1740. the other from Williamſon, in 
December following. The Letter indeed is not in Proceſs, but the Reſpondent per- 
ſuades himſelf that the Fact will not be denied, and the Doer making the Payment, 
and taking the Diſcharges in both their Names, verifies the Aſſertion. 

The Reſpondent hoped that this Matter was entirely over, when, to his greater Sur- 
priſe, a conſiderable Time after the Money had been paid, and the Diſcharges granted, 
the Petitioner took up a Conccit, that the Reſpondent ſhould repeat to him the 20 L. 
Sterl. and accordingly brought an Action for the ſame, upon this Foundation, That 
he was only nominal Procurator-Fiſcal, and that he acted by the Directions of the 
Reſpondent, in the Affair of Gib and Keith and Williamſon ; and likeways concluding 
for — of 26 L. 5 5. 6 d. Scots, as Expences depurſed in the ſoreſaid Proceſs. 
The Summons is ſignet no earlier than October 1743. | 

To this it was anſwered for the Reſpondent, © That the Petitioner was not no- 
4 minally, but truly Procurator-Fiſcal ; that he acted in that Office for his own Be- 
* hoof; that, as your Lordſhips had found him equally guilty with the Reſpondent, 
he was liable to Payment of the Damages found due to Gib, Keith and Williamſon ; 
& and therefore, as he had advanced and applied the 20 L. to the Payment of a Debt 
e duc by himſelf, he had no Title to inſiſt for Repetition of it from the Reſpondent.” 
2d. It was anſwered, © That ſuppoſing the Petitioner's Alledgance true, yet, as he 
« had willingly advanced the ſmall Sum of 20 L. in order to ſatisfy the Perſons to 
„% whom he was found liable, his having thus tranſacted with the Reſpondent, and re- 
& linquiſhed voluntarily any Claim of Relief that he might pretend to have had 
* againſt him, he could not, after fo great a Lapſe of Time, and after the Tranſacti- 
on had been wholly finiſhed, reſile, and rear up the Claim he had formerly de- 
& ſerted.” 

But, at calling of the Cauſe, as the Petitioner had no written Document or Evi- 
dence of the 20 L. having been at all advanced, he inſiſted that the Reſpondent 
ſhould confeſs or deny, whether or not he had received it ; who accordingly did 
acknowledge the true Matter of Fact, that he had received the 20 L. libelled, to 
pay up a Part of the Sum, upon his telling the Petitioner, that he behoved to ad- 
vance at leaſt the 20 L. but that he never promiſed to pay it him back. Thereafter, 
the Lord Elcbies Ordinary having pronounced an Act before Anſwer, a Proof was 
brought ; upon adviſing whereof, the 13th of December 1744. your Lordihips pro- 
nounced the Interlocutor complained of, finding there lies no Action for Repetition of 
the Sums libellcd. 

And, in the firſt Place, the Reſpondent muſt obſerve, That the preſent Claim of 
Relicf, by the Petitioner, looks mighty ſuſpicious, when it is conſidered at what Time it 
was firſt made, and that it was never once heard of during the. Dependence of the 
Proceſs at the Inſtance of Gib and Keith, tho he was acquainted with the Proceed- 
ings. It is ſcarce poſſible to conccive, that, if the Petitioner, at that Time, had had the 
leaſt Notion that he was innocent, and that his having acted by the Directions of the 
Reſpondent, as he now pretends, intitled him to be relieved of any Share of the Expences, 
that he would quietly allowed a Judgment to go againſt him, ſubjecting him to Dama- 
ges and Expences, and, in conſequence thereof, have, in concert with the Perſon whom 
he thought bound to relieve him, ſent a Sum of Money to their common Doer at E- 
dinbargh, to pay theſe Damages, and joined in giving Directions for Application of the 
Money. As he is a Writer by Profeſſion, and acquainted with Buſineſs, he would un- 
doubtedly have ſet forth his Caſe to your Lordlhips, in order to prevent Judgment 
going againit him; or, had he refrained from taking thatStep at theReſpondent's Deſire, 
of which there neither is, nor can be Evidence brought, becauſe it is not true, he ſurely 
would have at leaſt deſired ſome Writing or ee in order to ſecure him 
againſt the Eſſects of an Interlocutor ſubjecting him to Payment of _ great Sums, 
eſpecially when he was advancing his Money to pay the Sums decerned for. And, had 
he not underſtood that he was applying this Money for his own Behoof, can it be 
believed that he would not, in fo delicate a Conjuncture, have inſiſted on a Note, or 
ſome other Security from the Reſpondent ? Yet, fo far was he from doing this, that he 
has no other Evidence that the 20 L. was advanced, except the Acknowledgment of 
the Reſpondent in this Proceſs, raiſed three Years after the Money was given. 

But, in the next Place, the Reſpondent muſt humbly ſubmit to your Lordſhips, if 
the Petitioner's Alledgance, That he was only nominally Procurator-Fiſcal, acting by 
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Direction from the Reſpondent, which is the Foundation of his Action, be proven. 
It has already been noticed, and never was denied, that the Reſpondent did allow the 
Petitioner to continue in his Houſe, even after his Apprenticeſhip was out; but then it 
was proven, That he was engaged in Buſineſs forhimſelf; he was a Meſſenger and Pro- 
curator before the Sheriff-Court ; he went about the Country executing Hornings and 
other Diligences for Weeks together, without asking Leave of the Reſpondent, who 
did not ſo much as know where he was, till he enquired and got Notice from other 
People; and it likeways appears, by the Oath of William Blaber, that the Petitioner 
uſed to be employed in doing Buſineſs 9055 himſelf, by writing of Stile-Books, and writing of 
Tacks and other Papers to Provoſt Stuart, and others. Depones, Thus he had ſeen Al- 
compts of Provoſt Stuart due to the Purſuer, (i. e. the Petitioner) for writing ſaid Papers. 
And farther, as Procurator-Filcal, the Fines of Court were paid in to him, as Jahn 
Malter has deponed, that he paid one to him himſelf. All which is fo inconſiſtent with 
his having acted as a nominal Procurator-Fiſcal or Servant to the Reſpondent, that a 
very clear Proof would be requiſite to eſtabliſh the contrary, at leaſt, it does not ſeem, 
with Submiſſion, to be eſtabliſhed by the Proof hitherto 2 which only tends to 

etitioner to continue in 
his Houſe, when he had none of his own, and that he ſome Times may have aſſiſted 
him with his Advice, when he was a young Man, and at firſt not throughly acquaint- 
ed with Buſineſs. 

Farther, The Reſpondent humbly contends, that, ſuppoſing (which he ho 

will not be the Caſe) that your Lord(hips ſhould be of Opinion, that there aroſe a Nut 
picion, from the Evidence brought, that the Petitioner was under Influence, yet, as 
he willingly paid and advanced the 20 L. Sterl. to be applied to Payment of the Sums 
due in conſequence of the Interlocutor, he cannot now reſile, and rear up a Claim of 
Relief, which he has relinquiſhed. 
At the Time that he advanced the Money, there was a Judgment given againſt 
him, whereby he was ſubjected to Damages and Expences ; and likeways there was 
another Demand lay againſt him, the Expences in carrying on the Proceſs, whereof 
the greateſt Part had been laid out by the Reſpondent, who was of better Credit than 
him. In this Situation the Reſpondent applied to him, ſetting forth the conſiderable 
Expences that he had been at, and that he the Petitioner ought at leaſt to advance 20 L. 
Sterl. towards defraying what was farther due. This he readily complied with, and 
advanced the 20 L. which, with a greater Sum, was applied to ſatisfy the Creditors 
by the Interlocutor, who thereupon granted Diſcharge, both to the Petitioner and 
Reſpondent. 

90 that truly there was a fair Tranſaction and Agreement, that the Petitioner ſhould 
at leaſt advance 20 L. which being accordingly done, without the leaſt Objection, the 
Reſpondent fulfilled his Part of the Agreement; he advanced a much greater Sum, ſa- 
tisfied both Gib and Keith and Wilkamſon, and thereby put an intire End to the Pro- 
ceſs. 

The Reſpondent then is adviſed, that, aſter all has been finiſned, the Petitioner 
cannot now pretend to repent him of his Bargain, and to repeat from the Reſpondent 
the 20 L. which he voluntarily gave, in order to be exeemed from the Claim that lay 

And that the 20 L. was given with this View, is obvious from the Circumſtances 
already mentioned, that it was advanced immediately upon the Interlocutor, and no 
Voucher or Document required of the Debt, neither then nor for Years after. But, 
2dly. the Reſpondent's Declaration is Evidence in this Caſe againſt the Petitioner. To 
this he was obliged to reſort for Evidence of the Money having been advanced, and 
therefore he mult take the Declaration or Acknowledgment as it ſtands : He muſt not 


2 it, and take out a Word or two that ſerves his Purpoſe, and then reſuſe to 


it another Part as Evidence, tho the whole hangs together, and regards the Trans- 
action carried on between themſelves uno eademque momento; and the Acknowledgment 
is ſo well ſupported, by the Circumſtances of the Caſe, that the Truth of the Fact 
therein ſet forth cannot be doubted, eſpecially when, on the other Hand, we have no 
Evidence that the Money was advanced by Way of Loan to the Reſpondent, but the 
Petitioner's bare Aſſertion; he does not offer to bring the leaſt Evidence, ſo much as 
from Circumſtances, that the Reſpondent ever intended or promiſed to repay it. It 
was indeed inſiſted, © That he might probably have ady the Money, becaule he 
vas liable to Diligence when the Decreet ſtood.” 

But, hoe <p Submiſſion, it is no ſufficient Excuſe for a Man paying voluntarily, 
in ſuch a Caſe as this, to alledge that he might have been diſtreſſed ; but he muſt go far- 
ther, and ſay that he truly was diſtreſſed ; and, even in that Caſe, he ſhould have paid 
under 
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under Proteſt, or taken ſome ſuch other Method, to ſhew that he was paying through 
Neceſlity, but not voluntarily. But, in the next Place, your Lordthips are intreated 
to attend to one material Fact, which ſeems, with Submiſſion, a Demonſtration that 
the Advance of the Money was quite voluntary, and at a Time that he was not liable 
to be diſtreſſed ; for your Lordihips Interlocutor, of the 10 June 1740. found Damages 
and Expences due, but did not tax the fame ; that was to be done by the Ordinary, 
but was not procecded in for that Summer- Seſſion, yet the Petitioner advanced the Mo- 
ney before there was any Decerniture in the Cauſe ; nay, the Tranſaction betwixt 
Gil and Keith was finally ſettled, and the Diſcharge granted in the Ofober, fo that no 
Decreet was ever pronounced; and tho Williamſon could not be-brought to compound 
his Demand, yet the Sum of Damages and Expences due to him, and Decreet there- 
fore, was not pronounced by the Ordinary till the End of November following. 

And this leads the Reſpondent to make another Obſervation, That, ſuppoſing he 
might have defended himſelf, had the Reipondent been asking the Money from him, 
upon the Alledgance, That Young had led. him into the Scrape ; yet his having thus vo- 
luntarily paid, when neither diſtreſſed nor liable to be diſtreſſed, bars him from an 
Action of Repetition; for your Lordſhips Interlocutor, in June 1740. found him liable 
in Damages and Expences ; and he was ſurely Art and Part in committing the Wrong, 
otherways he would not have becn condemned ; and therefore, ſuppoſe the Pe- 


titioner and Reſpondent guilty, the one cannot repeat from the other what he has vo- 


luntarily paid, for they are both in turpi cauſa, ubi potior 1 conditio poſſidentis. 

It is indeed inſinuate, in the Petition,“ I hat, by your Lordſhips Interlocutor, Young 
« was found the moſt guilty, particularly in inducing Williamſon to ſign the Letter men- 
* tioned therein, and upon which the Interlocutor is in ſome Meaſure founded.” But, 
with Submiſſion, the Intcrlocutor finds both to be in the Wrong, as there is no Diffe- 
rence between the Perſon who may have firſt contrived the Wrong, and another who 
was aiding and aſſiſting in accomplithing and carrying it to Execution; and Mr. Dun- 
can's pretending to be innocent, is complaining of the Interlocutor in June 1740. find- 
ing him guilty; for, had it not then appeared to your Lordſhips, from the Evidence 
in that Proceſs, that he had concurred in committing the Wrong, the Interlocutor ne- 
ver could have found him liable, but affoilied him in the fame Way the Juſtices of 
Peace were, becauſe there was no Evidence of their having committed either Oppreſ- 
— fron or Injuſtice. In the next Place, from the Proof led in the former Proceſs, and 
likeways from the Evidence now adduced in this Cauſe, it appears that Duncan was e- 
qually active in obtaining the Letter from Williamſon, particularly by alledging to him 
ſeveral Facts and Circumſtances to perſuade him that what was contained in the Let- 
ter had truly paſſed between Williamſon and him, and therefore your Lordſhips moſt 
juſtly ſubjected him, conjunctly and ſeverally with the Reſpondent, in Damages and 


Expenccs. 

Kb like ways urged, © That as originally there might have been an Action of Da- 
mages againſt Young, for carrying on the Cauſe, and not proponing the proper De- 
« fences for the Petitioner, ſo there likeways lay an Action of Repetition for what had 
been advanced.” 

But the Reſpondent humbly hopes, that, from what has been ſet forth, it will ap- 
pear that the Reſpondent was in no Fault in not proponing any Defence, for the Pe- 
titioner himſclf was equally intereſted in the Cauſe, and the Proceedings in it. He 
was active in giving proper Information; he came to —_— to inform the Law- 
vers; and, in his very Summons in this Proceſs, he concludes for Payment of a ſmall 
Sum that he had advanced in that Cauſe. Farther, The after Tranſaction, and vo- 
luntary Payment of a Part of the Sum, effectually barred him from bringing an Action 
of Damages, or any other Action whatſoever, againſt the Reſpondent, whom he had 
agreed with. And, /aſtly, the Reſpondent, with great Submiſſion, doubts, if an Ac- 
tion of Damages ever was competent to him, as he had joined and concurred in com- 
mitting the Wrong which gave Riſe to your Lordſhips Interlocutor. 

The Petitioner makes another Obſervation, © That the Reſpondent's Guilt muſt be 
« inferred from his having offered to compromiſe the Petitioner's Claim.” But the De- 
poſitions of the Witneſſes referred to, on the contrary, prove his Innocence ; for they 
depone, That, when they ſpoke to him at Duncan's Deſire, he uniformly told the Sto- 
ry as he now does, That he owed nothing, and the Sum that he offered was mighty in- 
cConſiderable; and indeed the Reſpondent, for Peace's Sake, would much rather given 
a ſmall Sum, than be teazed with a Proceſs, and obliged to defend himſelf, however 
unjult and il-founded his Adverfary's Claim might be, 

In reſpect wheresf, &c. 


RO. DUNDAS. 


